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PATENT & TRADEMARK

Winelaw

Grapevines and wine have existed on earth
since old times and they have been cultivated
and produced in our country with excellent
results for centuries. The trilogy composed by
the weather, soil and grapevine stocks plus
many peoples effort have gained grest national
and international prestige to the wine indus-
try. Presently large quantities of wine are ex-
ported and substantial investments have been
made in technology and to improve its elabo-
ration in order to achieve a better quality as
well asto increase the size of vineyards, thus
reverting the decreasing tendency prevailing
in past decades.

Different laws have regulated this activity due
to its socio-economic importance. Since co-
lonial times regulations were applied mainly
to restrict the development of the wine indus-
try in order to protect Spain from domestic
wine and spirituous liquor competition, or to
encourage other kind of plantations, fight al-
coholism, protect the economic interest of
vineyard owners, tax the activity, etc. This
situation just changed in the 1970’ sand more
liberal laws were approved.

Currently, isin force Law N° 18.455 which
establishes regulations for the production of
wine, elaboration and commercialization of
ethyl acohol, alcoholic beverages and vinegar.
Ministry of Agriculture Decree N° 78 regu-
lates the aforementioned law, and Ministry of
Agriculture Decree N °© 464 establishesaWine
Zoning or Appdlation of Origin for the wines
made in the country.

Under the examination of these threelegal in-
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stitutions, we may state that thereis a Wine
Law, based on the five procedures, namely:
production, elaboration, marketing, administra-
tion and appellation of origin.

1. Production.

Thisisthe process when sugar substances are
transformed into ethyl alcohol, having the red
wine a different process of elaboration from
white and rose wines. At this stage, the only
requirement isto use fresh or tanned Vitis
viniferagrapesto obtain wine. Itisdtrictly pro-
hibited to denominate “wine” to the resulting
product of hybrid varieties so as to protect the
quality of Chilean wines and to complied with
the regulations established by the legislator
which indicate which are the substances and
manipulations that are allowed in this process,
since wine is a product that will be consumed
by the people, being strictly prohibited the use
of non authorized raw materials and additive.

2. Wine Making.

Thisisthe stage at which this product is given
the necessary purity and balance to be bottled
and commercialized. Only the handling and
use of substances permitted by law can be used,
determining which products are not suitable for
consumption as they have been atered (those
products that have undergone physical or
chemical changesthat have caused them to lose
their proper characterigtics), adulterated (those
which have been tampered with or added pro-
hibited substances or additives or that other-
wise different from those authorized), or fasi-
fied (those in which during the production or
making process have used unauthorised raw
materials have been used) Finally, legislation
indicates which are those wines regarded as
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“special” according to the organoleptic cha-
racteristics of each, namely: generous wine,
wine with gas, champagne, liquorice wine and
aromatized wine.

3. Wine Marketing.

Different measures that must be observed by
dealers are established in order to prevent il-
lega commercialization, protect consumers or
guarantee commercial freedom, these provi-
sions are divided in two groups:

a)  Therequirementsthat products destined
for comsuption must comply with are: prod-
ucts must be bottled and packed in sealed and
labelled containers, showing their exact
amount alcohol not less than 11.5%, except
for gene- rous wines or liquorice wineswhich
have their own particular composition.

b)  Information for Consumers isthein-
formation that 1abel s should show both for lo-
cal and import-export products (imported bulk
raw materials or imported winesin sealed units
for consumption). Among thisinformation the
alcohol percentage, quantity as name or ha-
ture of the product should be indicated.

4, Administration.

It has been intense since the beginning of this
activity which started during Chile Colonial
Period, by means of dl the lawsthat have been
enacted in order to regulate a coholic bever-
ages. Thisfourth institution becomes evident
by the action of the Servicio Agricolay
Ganadero (SAG), the Chilean Agricultural and
Livestock Agency, which is empowered to
enforce Law N° 18.455, its Regulation and
Decree N ©464. This process deals with:

The supervision of different entitiesrelated to
wine making, production and marketing, spe-
cialy counsdling the planting, implanting and
clearing of vineyards; sample analysis; super-
vision of wine production, making and pack-
ing facilities; supervision of liquor stores,

wholesal e establishments and other distri-
bution establishments, such as supermar-
kets, bars, restaurants, etc.; supervision of
the transportation of products and the com-
mercialization of imported products, to su-
pervise dl this proceeding SAG may request
police support .

Their are penalties in case someone triesto
obtain legal protection, that will be penalised
with penalties and fines as well as an ad-
ministrative procedure to penalise said in-
fringements, being said finesfor the State's
benefit, notwithstanding the felon's civil and
pendty liabilities.

5. Appellation of Origin.

They are the result of the existence of aqua-
lity product that is protected by alaw that
defines and regul ates its production, prepa-
ration and commercialization, and which
different laws have mistaken for appellation
of origin, being the latter those that serves
to indicate the geographical origin of the
product, without establishing requirements
intended to insure higher quality.

Thisfifth ingtitution starts from remote times
and isintended to protect both the consumer
and the person that prepares the wine, ei-
ther by preventing the imitation of products,
unfaithful competition from other produ-
cers with products of less quality and lower
prices, lack of quality and authenticity, as
the legislation establishes the elements a
product must have to be able to be awarded
aan appellation of origin as well as the pe-
naltiesin the event of improper use. The
importance of thisinstitution liesin the fact
that since wineis a product easy to be imi-
tated or falsified, thusthis gives greater se-
curity to the consumer, who like more be-
tter wines made from noble grapevine stocks
and thisinstitution provides certification that
wines are produced under rigorous standards
in order to safeguard the prestige of the pro-
duct, facilitates the presence in the market




of characteristic wines, improves their
marketing, contributes to increase their de-
mand resulting from the consumer’ s con-
fidence and encourages wine producers to
plant or experiment with new grapevines
in areas having wine zoning.

Form the definition of the appellation of
origin given by our current Legislation,
itisinferred that they are acollectiveright,
unprescriptible, one that requires official
recognition and has two sources:. those in-
dicated by legislation and those created
by Supreme Decree, being the latter, in
our opinion, the true appellation of origin
since it contains the elements required to
compose them.

a)  WineZoning or Appellation of ori-
gin: A wine with appellation of origin
must indicate the regions or their respec-
tive sub-regions were it comes from as
well as the percentage of grapes provided
by such area.

b) Human factors.  Wine should be
packed within the national territory, com-
mercialized in units for consumption. In
addition, it should indicate the requisites
that a product is to comply with to bear
the phrase “Bottled in Origin”.

C) Natural factors:  Wine must be
produced with certain grapevine stocks,
with indication of the grapevine stock and
varieties used as well as harvest year.

Although the legidation does not regulate
certain matters, it isinteresting to note the
present interest to protect wine qudlity, in-
terest that should increase in the future,
given the optimistic actual projections that
should result in the improvement of legal
bodies.

These five institutions define the rules of
the Wine Law, which, when seen as a
whole, comprises an independent juridi-
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cal discipline, since appdllations of origin
are aresult of the administration, they as
well are the result of commercialization
which, inturn, results from production and
preparation of wine, dl the five being nec-
essary to establish thisindependent Law.

Sald

Carmen Paz Alvarez
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Web Page Protection

The explosive growth of the Internet has led
anumber of companiesto partialy or totally
market or advertise their services and pro-
ducts through this means. The image distin-
guishing this companies on the Internet, in ad-
dition to their trademarks and trade names, is
their web pages, which differ from one an-
other in their particular graphic and design
features.

Asaresult of the above, the increasing inter-
est to safeguard the investment in the design
and creation of the companie's web pages,
which can be accomplished by obtaining copy-
rights against their reproduction and usage, is
then very much understandable.

As provided by current legidlation, it is pos-
sible to conclude that web pages, insofar as
they are original creations, areworks pro-
tected by Copyright Law N°17.336, which
protects creator’ srights as of the moment they
create said works. On the other hand, the de-
posit of works at the Intellectual Property
Department allowsto set a date in connec-
tion with their creations, and it becomes an
important proof to evidence their authorship
when litigating against third parties using or
reproducing said web page without the appro-
priate authorization.

Further, the deposit of the web page may be
very useful asfar astrademark issues are con-
cerned. In fact, trademarks can be advertised
on the net making it easier to prove their use
in commerce. Thislast aspect will become
relevant in the future, since a Bill amending
Industrial Property Law N°19.039 is currently
being discussed in Congress and, as far as
trademarks are concerned, it establishes,
among other things, the obligation to use a
trademark once it registration has been
awarded.

)

In short, being the web page the element that
identifies a company on the Internet, it is
widely advisable to protect copyrights safe-
guarding their use and reproduction through
the aforementioned deposit. Sal4

MariaLuisaVadés
|sabel Sdinz

Linkage between Patents
and Sanitary Registrations.

On November 28, 2001, the Chilean Health
Institute (1SP) issued the much awaited Reso-
lution Nr. 14, establishing the guidelines for
the recordal of patents with the sanitary regis-
tration of the product covered by said patent
or application. The Resolution also establishes
the possibility of recording with the said sani-
tary registration a patent which covers a pro-
cessfor its preparation and/or a particular use.

l. Timing

This recordal can be requested either at the
beginning or during the prosecution of the ap-
plication for sanitary registration and once the
sanitary registration has been granted.

. Requirements

The applicant must submit a certified copy of

the patent(s) that will be recorded with the
corresponding sanitary registration(s).

The corresponding application for recordal
should use the forms produced by | SP either
for application or amendment of a sanitary re-
gistration, as the case might be.

Findly, the applicant should pay an officia tax
of Chilean pesos $313.800, approximately
US$500 per recordal.

The ISP has no fixed terms to prosecute the
application for recordal, however, once thisone
is approved, it should issue a specific resolu-




tion amending the sanitary registration accor-
dingly.

I1. Direct Effects

Thetwo main effects or recording a patent with
a sanitary registration will be the following:

a)  ThelSPwill formally notify any sub-
sequent applicant seeking sanitary registration
for an equivalent product, about the existence
of the patent(s) recorded with the original sani-
tary registration, and will also notify said origi-
nal sanitary registrant about the new sanitary
application.

The ISP will aso formally notify cur-
rent owners of sanitary registrations and/or
pending sanitary applications for equivalent
products, about this recordal in the original
sanitary registration for such product.

b)  After filing the application for this
recordal, the registrant can request authoriza-
tion, which will be automatically granted by
ISP, to amend the legends of the packages of
the productsincluding the indications “ patent
of invention”. Thislegal marking is relevant
sinceitisan essentia requirement to exercise
the patent infringement actions contempl ated
in the Chilean Industrial Property Law.

V. Legal Conseguences

While this resolution of 1SP does not imply

that said institution will deny and/or cancel a
sanitary registration, solely upon the basis of

a patent or application recorded with the sani-

tary registration for the original product, which

was the aspiration of the research based in-

dustry, it isvaluable at least in the following

respects:

a) It may have a deterrent effect on new
applicants for sanitary registrations of equiva-
lent products, who may prefer to avoid pro-
blems and suspend the prosecution or their ap-
plications.
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b)  If they opt to continue with the pro-
secution and eventually commercialize the
productsin Chile, they will not be entitled to
claim innocent infringement.

C) Patents will be informed from the out-
set about any application for sanitary registra-
tion for an equivalent product, and will have
sufficient time to warn the applicant and, if
necessary, to prepare for a potential infringe-
ment litigation. S/

Juan Pablo Egafia

Genericson the Net

Much has been discussed about the conve-
nience of awarding, as adomain name, generic
expressions that somehow refer to services or
specific goods, asin the case of “automobiles’,
“engineer” or “insurance”. In general, differ-
ent countries’ legislation has not set forth re-
strictions to free registration on the net of such
denominations, which has generated a series
of discussions regarding the convenience or
inconvenience of awarding certain people the
monopoly of these words, excluding third par-
ties from the use of same, in particular if they
are Common Use expressions, or corresponds
to words that are indicative or generic of cer-
tain goods or specific services.

Unlike the above, as regards industria prop-
erty, and more specifically, with respect to
trademarks, the international legislation, as
well asthat of Chile, has set forth a prohibi-
tion or exclusion from protection relating to
generics or commonly used expressions. Thus,
in our country, Law N°19.039 Article 20 letter
€), currently in effect, expresdy stipulatesthe
prohibition of said awarding.

The possibility of extending such prohibition
to domain names has been discussed in many
academic and professional circles. Further-
more, it has been discussed whether the fact
of registering them in the name of agiven per-
son would not actually violate the principles
that our legislation generally intends to pro-
tect. Thus, Article 1 paragraph 5 of Chile Po-
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litical Constitution establishes that it is the
States duty to promote the harmonic integra-
tion of the nations sectors and guarantee the
individual his/her right to be an actor in na-
tional life with equal opportunities.

The doubt arises as to whether awarding a pri-
vate individual, on amonopolistic basis, a
word that belongs to the entire community,
would constitute a violation of the right to
participate with equal possibilities. In addition,
it is discussed whether such awarding would
not violate Article 19 clause 21 of the Repu-
blics Political Constitution, which consecrates
the principle of economic, production, com-
merce and work freedoms.

Said provision guarantees every individua the
right to carry out economic activities that are
not against morals, public order and national

security, observing the legal norms regulating
them. The above pretends that regulatory
norms do not restrict, limit or prohibit the
exercise of constitutional rights, sincethisis
an exclusive faculty of the law. Now then,

given that the awarding of the domain name
results from an agreement between the parties
thereto, it might be understood that the prin-
ciple of economic freedom is being indirectly
infringed, since the signing of said agreement
between private individuals deprives the rest
of the community of the possibility of being
identified on the net by acommonly used ex-
pression, and therefore, one that is of public
domain, by giving it to a particular person.

Seld

Patricio delaBarra

On Line Search, a New

Service.

By making use of a database that is anal ogi-
cally identical to that of the Industrial Prop-
erty Department, Sargent & Krahn now isable
to provide its clients with the possibility of
getting informed, free of charge, and via
Internet, of the status of prosecution of their
trademarks.

Indeed, this new service allows its users to
check the status of prosecution of atrademark
application aswell asits specia characteris-
tics, being particularly useful in the case of
trademarks, labels and logos, which are dis-
played with the particular designs and colors
they are made of.

Thisway, users are ableto carry their search
saving money and time. Thissystem also al-
lows to check the status and characteristics
of domain names applied for or registered
by third parties, on the local domain.cl.

The system implemented to offer this service
iscalled “Weekmark Net” and is available at
http://mwww.weekmark.cl, which may be ac-
cessed after a password has been granted, at
the request of our clients.

To obtain information on how to get this pass-
word and operate the Weekmark Net system,
please contact to :weekmark@weekmark.cl.

MK

Juan Pablo Egafia
Isabel Séinz




